BEFORE THE COMMISSIONER, HR&CE ADMN DEPARTMENT, CHENNAI.34.
Thursday the 10th day of October, Two thousand and thirteen.

Present : Thiru P.Dhanapal., M.A., B.L.,
Commissioner.
A.P. 26/2013 D2
Between
G. Uma Maheswaran.

.. Appellant.

And
1. P.T. Shanmugam.
2. P.S. Thimmaiyan
3. P.M. Kariappa Gounder.
4. M. Natarajan.
5. M. Kanagarajan
6. The Joint Commissioner,
HR & CE Admn.Dept.,
Coimbatore-18.

..

Respondents.

In the matter of In the matter of Arulmighu Uthukuliyamman
Temple, Punjaipuliyampatti, Sathyamangalam Taluk, Erode District.
Appeal Petition filed under Section 69(1) of the Tamil Nadu H.R.&
C.E. Act, 1959 (Tamil Nadu Act 22 of 1959) against the order dated
14.8.2007 of the Joint Commissioner, H.R.&C.E. Admn. Department
Coimbatore made in O.A. 11/1995 filed under Section 64(1) of the Act.
Annexure to Order in R.Dis.A.P. 26/2013 D2 dated : 10.10.2013.
The above appeal petition filed under Section 69(1) of the Act
against

the

order

dated

14.8.2007

of

the

Joint

Commissioner,

Coimbatore in allowing the O.A. 11/1995 filed under Section 64 (1) of the
Act.

In the impugned order, the Joint Commissioner has settled a

scheme of administration for the suit temple with a provision to appoint
non-hereditary trustees from the Okkaliga Gowder community.
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The appellant contended that when both the cases O.A. 27/1992
and O.A. 11/1995 were taken up together and tried jointly and recorded
common oral evidence of P.W.1 to P.W.3 in O.A. 27 of 1992 and marked
Exhibits A1 to A35, the issue of draft scheme and confirmation of the
same by the Joint Commissioner without discussing Ex.A1 to Ex.A35
and relying on Ex.B1 to B12 only is arbitrary, unsustainable in law and
unreasonable.

After recording evidences of PW1 to PW3 and making

Ex.A1 to A35 ought to have given finding in O.A.No.27 of 1992 and pass
speaking orders thereon.

The Joint Commissioner while taking the

letter dated 28.05.2002 pending enquiry after recording all evidences
ought to have examined it and give finding on the veracity of the letter
and also whether it is voluntary and can it be acted upon in both the
proceedings after completion of evidence and marking of documents.
The learned Joint Commissioner even though the deceased submitted a
letter dated 28.05.2002 ought to have given full text of the order in
O.A.No.27 of 1992 as it was given after completion of evidences and
exhibits marked, that the orders passed by the Joint Commissioner only
on the basis of Ex.B1 to B12 alone would show the biased and arbitrary
attitude of the authority in granting relief of scheme though the
Inspector, H.R. & C.E., CW1 did not support the application under
Section 64 (1) of the Act.

The order of the Joint Commissioner dated

14.8.2007 and the notification issued against the dead person is not
binding on the appellant and also not binding on persons interested in
the temple. The order passed against the dead person is not valid in law
and cannot be given effect to and consequently the proceedings of
scheme is abated.

Ex.A1 to A35 would show that the subject temple

was already under the control of the H.R. & C.E. Department that
evidences would further disclose that non-hereditary trustees were
appointed by the then Board and were functioning from 1950 onwards,
that during emergency period Maniyakar was appointed as fit person by
the board, that Ex.B6 would disclose that the Board demanded
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contribution and audit fees, that Ex.B8 also would show that the
Management was with Village Administrative Officer of the village in the
year 1976, that Ex.B9 would show that the persons appointed as
Trustees demanded charge from the erstwhile management, further in
addition to that Ex.A18 letter from board demanding arrears, Ex.A33
dated 28.11.1984 the letter by Assistant Commissioner to P.Ganesan to
appear for enquiry, all the exhibits would clinchingly proved that the
department exercised their control over the management of the temple
and appointment of trustees.

Whileso, granting relief under Section 64

(1) of the Act in favour of Okkaliga Gowder community alone for
management, as if the department never exercise its control is
thoroughly against the scope of the H.R. & C.E. Act and particularly
against the provisions of Section 64 (1) of the Act.

By granting relief

under Section 64 (1) of the Act, the Joint Commissioner excluded the
powers of the Department exercised hitherto and also nullified all the
orders of the Department.

The Joint Commissioner ought to have

dismiss the O.A. 11 of 1995 as the Management is not vest with Okkaliga
Community alone and other people in the village have also participated
in the management including people belong to Pandaram which is
evident from Ex.A12, A13, A15 to x.A21, A29 to 31.

The learned Joint

Commissioner ought to have ordered and declared Thiru P. Ganesan as
Hereditary Trustee of the temple when there is overwhelming oral
evidence and documentary evidence.
3.

I heard Thiru G. Shanmugam, Counsel for the appellant and

Thiru W.C. Thiruvengadam, Counsel for the Respondents and perused
the relevant records.

The main contention of the appellant is that the

sole respondent in O.A. 11/1995 P. Ganesan died on 10.6.2007.

The

factum of death was suppressed by the respondents and the impugned
order is passed against the dead person.

On perusal of records, it is

evident that hearing in the O.A. 11/1995 was concluded on 20.3.2007
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and draft scheme was issued on 10.4.2007. So, at the time of issuing
draft scheme sole respondent was alive. Rule 6 of order 22 provides that
“Notwithstanding anything contained in the foregoing rules, whether the
cause of action survives or not, there shall be no abatement by reason of
the death of either party between the conclusion of the hearing and the
pronouncing of the judgment, but judgment may in such case
pronounced notwithstanding the death and shall have the same force
and effect as if it had been pronounced before the death took place”.
Therefore the said P. Ganesan was alive at the time of conclusion of
hearing and issuance of the draft scheme in the O.A. 11/1995. Hence,
the above contention is not sustainable.
4.

The appellant further argued that five persons are necessary

for framing scheme but 2 petitioners were died before conclusion of the
enquiry in O.A. 11/1995.

The counsel for the respondents argued that

5 persons are necessary for making an application to frame a scheme
under Section 64 (1) of the Act, accordingly the O.A. 11/1995 was filed
by 5 persons.

It is not mandatory that five persons should alive at the

time of passing of final order in the O.A.

In Section 64 (1) of the Act, it

is provided that “or not less than 5 persons having interest make an
application in writing, stating that in the interest of the proper
administration of an institution a scheme should be settled for it”.

It is

not made mandatory in the Act that five persons are necessary at the
time of settling a scheme.
5.

Therefore, the said contention is rejected.

On perusal of the annexure to order containing grounds for

allowing the above Original Application, initially both O.A. 27/1992 and
O.A. 11/1995 were taken up together and tried jointly, recorded common
oral evidences and documents were marked.

And deposition of one

Karuppanna Gounder belongs to Vanniyar community and one V.
Shanmugam belongs to Mudaliar Community were recorded as P.W.1
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and P.W.2.

On the contrary the Joint Commissioner held that “mrš

kDit ÂU«g thg° bg‰W¡ bfh©Lé£l ãiyæš mtuJ nfhç¡if
bjhl®ghf gÂÎ brŒa¥g£l rh£Áa§fŸ k‰W« Mtz§fë‹ Ûjhd j‹ik
In the impugned

F¿¤J fUj¥glnt©oa mtÁa« VJ« V‰gléšiy.”

order, the Joint Commissioner marked Exhibits A1 to A35 in O.A.
27/1992, Thiru M. Kanagarajan whose deposition was recorded as R.W1
has relied upon some of the exhibits filed in O.A. 27/1992.
disputes the deposition of P.W.1 and P.W.2.

Further he

Therefore, the Joint

Commissioner ought to have considered both oral and documentary
evidence filed in the O.A. 27/92 before allowing the claim of the
petitioners in O.A. 11/1995. The Joint Commissioner failed to enquire
any independent witness belong to other community to ascertain
whether the suit temple was managed by other community people.
6.

As contended by the appellant, the Joint Commissioner failed

to consider the report of the inspector in detail which was marked as
Ex.C1. In the said report the Inspector has stated that “äf¥ gHikahd
°jy«.

_®¤Â,

Ô®¤j«

Ït‰iw¡

bfh©L

eha¡f

k‹d®

fhy¤Âš

°jhÃ¡f¥g£l Mya« v‹gJ vdJ MŒé‹ _y« bjçatU»wJ.”
“Mya K‹ k©lg¤ij Rkh® 25 M©LfS¡F K‹ò mid¤J ju¥ò
rKjha¤jt® cŸsl¡»a xU ÂU¥gâ¡FG tNš k‰W« muR kh‹a¤Jl‹
mik¡f¥g£LŸsJ.

.. “nfhil tw£Á c©lhæ‹ Ô®¤j¡ »zW, C®

bghJk¡fshš ö®thç MH¥gL¤j¥gLtjhŒ érhuizæš bjçatU»wJ.”
“kh‹a óä tUkhd¤ÂèUªJ ói# k‰W« Vwgo énrõ« cŸë£l M»a
ã®thf nkyh©ik cŸsjhf m¿atU»wJ ... .. ..bgUª ÂUéHh elªJ Rkh® 70
tUl§fS¡F nkyhtjhf »uhk bghJ érhuiz _y« bjçatU»wJ.”
Further the Inspector has stated that “ÏªJ rka mwãiya r£l¥go
ãakd« brŒj mw§fhty® FGéš fhyŠbr‹w v«. R¥guhaY ehÍL, í. KUnfr
eha¡f® k‰W« Ã. KUnfr‹ br£oah® M»a bt›ntW rKjha¤jt® Ïl«
bg‰¿U¡»‹wd®”
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Further, the Inspector has reported that Village Administrative
Officer was appointed as Fit Person vide Assistant Commissioer, Erode
Rc.No. 3827/76 A3 dated 4.6.76, the Inspector, Sathyamangalam was
appointed as Fit Person vide Assistant Commissioner Rc. 7480/85 A3
dated 17.5.1985.

Further one P.C. Jayaraman belongs to Schedule

Caste Community was appointed as Trustees along with two others vide
Assistant Commissioner’s Rc.No. 7480/85 A3 dated 29.12.1987.
Further, the Inspector has stated that “kD¡nfhæš

ã®thf«

r«gªjkhf c©ik¤j‹ikia m¿Íäl¤J bghJk¡fŸ rh®Ãš ÏUtçläUªJ
th¡F _y« bg‰W gh®¡F«nghJ Ãu°jhgMya¤Âš ã®thf«, r.Ã. 64 (1)-‹ Ñœ
miktj‰F eilKiw gH¡f tH¡f§fŸ k‰W«bu¡fh®Ló®tkhd Mjhu§fŸ
rçahf¥ bghUªÂ tuéšiy.”
“kDjhu®/thÂfŸ

jh¡fš

brŒJŸs

kDéš

brhšy¥g£LŸs

r§fÂfŸmo¥gilæš mj‹ rhuh«r¤Âš bfhL¤JŸs th¡F_y« k‰W«
rh‹whtz§fŸ
gh®¡Fkséš

it¤J

bkŒahd

gçÓè¤jtiuæš
és¡f«

k‰W«

kD¡nfhç¡ifia
UR¥gL¤j

nghJkhd

Ó®ö¡»
Mjhu«

m›tsthf Ïšiy.”
From the report of the Inspector it is evident that the suit temple
has not been continuously managed by the Okkaliga community.
7.

Further most of the documents filed by the Petitioners in O.A.

11/1995 are of recent origin.

They are not enough to prove their claim.

The respondents herein did not produce any documents to prove that
suit temple was founded by their ancestors. In the absence of any valid
evidences to prove that the suit temple is founded and chiefly intended or
maintained for the benefit of the Okkaliga Gowder Community, the order
passed by the Joint Commissioner, Coimbatore is against the law and
unreasonable one.
For the foregoing discussions, I find valid and justifiable reasons to
interfere with the order of the Joint Commissioner.

Accordingly, the
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order dated 14.8.2007 passed by the Joint Commissioner, Coimbatore
made in O.A. 11/1995 is hereby set aside and the matter is remanded
back to the Joint Commissioner for enquiry denova after issuing notice to
the respondents herein to bring to Legal Representatives of Respondents
2 and 3 herein in O.A. 11/1995 on record.

The Joint Commissioner

should hold an enquiry denova after affording opportunity of being heard
to all the persons having interest and dispose the same in accordance
with law.

With these directions, the appeal petition is disposed of.
/ typed to dictation/
Sd. P. Dhanapal,
Commissioner.
/true copy/ by order/
Superintendent.

