BEFORE THE COMMISSIONER, HR&CE ADMN DEPARTMENT,CHENNAI-34.

ew

Tuesday the 16th day of April, Two thousand and Thirteen.
Present : Thiru P. Dhanapal, M.A.,B.L.,
Commissioner.
A.P. 52/2010/D2

... Respondent

To

And
The Assistant Commissioner,
HR&CE Admn. Department,
Nagercoil.2

...Appellant.

Vi

Between.
S. Shanmugam
S/o Subbian Asari

In the matter of Arulmigu Pillaiyar Temple, Peyankuzhi, Eraniel,
Kalkulam taluk, Kanyakumari District.

Appeal petition under Section 69(1) of the Tamil Nadu HR&CE Act, 1959
(Tamil Nadu Act XXII of 1959) against the order dated 25.11.2009 passed in
O.A.No.7/2006 by the Joint Commissioner, HR&CE Admn Department,
Tirunelveli dismissing the original application filed by the appellant herein

ly

under Section 63(a) of the Act .

Annexure to Order in R.Dis.A.P. 52/2010 (D2) dated: 16.04.2013.
The above appeal petition has been filed against the order dated
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25.11.2009 passed in O.A.No.7/2006 by the Joint Commissioner, HR&CE
Admn Department, Tirunelveli dismissing the original application filed by the
appellant herein under Section 63 (a) of the Act seeking to declare the
institution as a private one.
2. The Joint Commissioner dismissed the above Original Application on

the ground that there was no evidence on record to prove by whom the temple
was built. The temple is under the Oru kala Pooja Scheme. The temple festivals
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are being conducted from the contribution of general public. The Hindu Public
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offer worship in the temple as of right without any hindrance.
3. The Appellant contended that the institution in question does not
partake of the characteristics of a religious institution as defined in the Tamil

Nadu HR&CE Act, the impugned order of the Joint Commissioner is erroneous
and unsustainable; that there is no material in the case to show that the
institution in question is used as a place of public religious worship and
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dedicated to, or for the benefit of, or used as of right by the Hindu community

or any section thereof, as a place of public religious worship; that the
appellant’s cogent oral evidence and exhibits A1 to A8 are to the effect that the
institution in question is purely a private family one and there is no material in
the case to contradict the same, the Joint Commissioner ought not to have held
that the institution is a religious institution as defined in Section 6 (18) of the
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Tamil Nadu Hindu Religious and Charitable Endowments Act; that there is no
evidence from any uninterested person or any person having direct knowledge
of the affairs of the Institution to the effect that any public element is involved
in the affairs of the temple; that the Joint Commissioner failed in not allowing
the O.A. on the basis of Tax receipt in the name of the appellant.
4. The above appeal petition came up for hearing for several times, on
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20.07.2011, 07.09.2011, 10.04.2012, 18.12.2012 and 29.01.2013. On all the
time neither the appellant nor his counsel having been called absent, abstained
from appearing for the enquiry. There is no representation on their behalf and
the reason for having remained ex-parte is best known to them alone.
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Therefore, on the basis of available records, orders are being passed on merits.
5. I perused the original application filed by the appellant herein before

the Joint Commissioner, the evidence adduced both oral and documentary, the
Exhibits produced and marked, the orders of the Joint Commissioner and
relevant other records. It is seen from the averments contained in the
application filed in O.A.No.7/2006 that the appellant herein as petitioner
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representing as Chairman of Arulmigu Peyankuzhi Hindu Viswakarma
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Samudaya Sree Pillayar Thirucoil has filed the said Original Application
contending that the ancestors of the applicant constructed the temple and
installed the idol in the said patta land for their family members who belongs to

Viswakarma Community (Blacksmith only). He has also stated that this is not
a religious institution and the temple is in well defined construction and under

lock and key. The physical features as seen in other public temples are
significantly absent in this temple. There is no hundial, vahanam, vimanam
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gopuram etc., No outsider can claim right of worship other than the

application’s family members of 4 founders at Peyankuzhi. In support of his
claim, the appellant himself appeared and deposed as P.W.1 and filed 8
documents which were marked as Ex.A.1 to A.8. But no other independent
witness was examined on his side to substantiate his claim. No solitary
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evidence was adduced to prove the foundation and the founder of the temple
and also that no public would offer worship in the temple as of right. Ex.A.1 is
the

receipt

for

payment

of

land

revenue

for

the

land

belonging

to

A/m.Agneeswarar pattar Ambalam vagai Under Ex.A2 it is seen that one
A.Kumarasamy was appointed as a single non-hereditary trustee by the
authorities under the Act as per the resolution of the District Committee to
A/m.Agneeswarar and Pillaiyar Temple. Under Ex.A3 it was stated that this
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Thirucoil was founded only for the Viswakarma community (particularly
blacksmith). Ex.A.4 to A.8 postal acknowledgement cards, copy of Secondary
School Leaving Certificate and Voters Identity card are no way helpful to the
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case of the petitioner.

6. It is also relevant to point out here that the appellant by letter dated

06.10.2005 addressed to the Assistant Commissioner, HR&CE Admn. Dept.,
Nagercoil stating that “v§fŸ rKjha« v©â¡ifæš 29 FL«g§fis bfh©lJ«,
$

ÃŸisa®

ÂU¡nfhæè‹

FL«g§fëèUªJ

32

guhkç¥ò

rªjhjhu®fisÍ«

bryéd§fis
bfh©lJ

V‰F«

MF«.

nk‰brh‹d

v§fë‹

_‹W

FL«g§fis¢ nr®ªj K‹ndh®fŸ 1956« M©L j§fsJ fod ciH¥Ã‹ tUthæš
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xU gFÂia Áy M©Lfë‹ T£L nrä¥Ã‹ _y« k‰W« mt®fë‹ Áy rf
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bjhêyhë m‹g®fë‹ JizÍlD« Ï¤ÂU¡nfhæš mika¥bg‰W, ÂU¡nfhæèš
têg£L tªJŸsd®. jäœehL muÁ‹ m¿é¥ò¥go eh§fS« cjé¤bjhif (xUfhy

ói#) bgWtj‰Fça ãgªjidfis ãiwÎ brŒJ 17.5.2002 èUªJ j¡fiy fduh

t§»æèUªJ ehsJ 31.12.2004 tiu cjé¤bjhif bg‰WŸnsh«. filÁahf 22.1.2005š bgw¥g£L ÏJtiu bkh¤j« %ghŒ 6468.75 fhR xUfhy ói# cjé¤bjhifahf
bg‰WŸnsh«”.
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7. Under Ex.C.1, the Court witnesses has reported that this temple has
been under the administrative and supervisory control of the Department and
has been included in the list at S.No.118 of temples getting meager income as

the income of the temple was Rs.175/-. There is a hundial available in the
temple and Vinayaga Chaturti, Margazhi festivals are celebrated in the temple.
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8. In HRE Board, Madras Vs Rugmini AIR 1932 Mad 470 the full bench
ultimately held that “If the public or that section of the public who go for
worship consider that there is a Divine presence in a particular place and by
offering worship at that place, they are likely to be the recipients of the bounty
or blessings of God they you have got the essential features of a temple as
defined in Section 9 Clause (12) of the Act. The presence of an idol, though an
invariable feature of Hindu Temples, is not a legal requisite under the definition
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of a temple in Section 9, Clause (12) of the Act”. Therefore, the contention that
the physical features as seen in other public temples are significantly absent in
this temple has no legal effect. Further as admitted by the appellant himself
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that the above said temple was founded only for the Viswakarma community
(particularly blacksmith), who are a section of Hindu Community, the decision
in Koman Nair Vs Achuthan Nair reported in AIR 1934 P.C.230 that “temple
dedicated for the use of a particular section of the Hindu Community can be a
public temple as defined in the Act” will squarely apply to the case on hand.
Moreover, the temple was already under the control of the Department as an
institution getting meager income, and the appellant has also accepted the aid
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of one column pooja scheme provided to the temple by the Department till
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22.01.2005, trustees appointed by the Department and the poojas and festivals
are conducted performed by the appellant’s community in the temple will not

make the temple as a private one and to be decided as not a ‘religious
institution’ as defined under section 6(18) of the Act at this distance of time.
Therefore, there is no infirmity or illegality in the impugned order passed by the

Joint Commissioner, HR&CE Admn. Dept., Tirunelveli in O.A.No.7/2006 dated

25.11.2009 and the same is hereby confirmed. In fine, the appeal petition fails
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and is liable to be dismissed as devoid of any merits.
/typed to dictation/

Sd.P. Dhanapal,
Commissioner.
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To

/ true copy/ by order/

Superintendent.

